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STATEMENT OF THE CASE.

This is an appeal from an order of the District Court of

the Southern District of California granting an adjudica-

tion in an involuntary proceeding in bankruptcy made

after a jury trial, where the bankrupt opposed the adjudi-

cation but died before the trial and the lower Court refused

to delay the trial until a personal representive could be

appointed and appear on behalf of the deceased bankrupt.



STATEMENT OF THE FACTS.

On February 13, 1930, Aslaug Hansen, as petitioning

creditor, filed an involuntary petition in bankruptcy in the

above entitled proceeding against the above named Edna

G. Schwab, the act of bankruptcy being an alleged prefer-

ential transfer by the bankrupt to Helyn V. Hawes.

Thereafter, and on March 12, 1930, the said Edna G.

Schwab filed therein a denial of bankruptcy, in which she

opposed an adjudication and demanded a jury trial.

Thereafter, and on August 30, 1933, the said Edna G.

Schwab died. Thereafter, and on January 16, 1934, and

without any notice after her death to any personal repre-

sentative of the deceased, the said opposition to adjudica-

tion was tried by the above entitled Court in said proceed-

ing before a jury, and the verdict was that the said Edna

G. Schwab was a bankrupt.

Prior to said trial, Burnett Wolfson, who was the attor-

ney of record for the said Edna G. Schwab in the above

entitled proceeding, had notice of the date and place of

said trial and appeared at said trial and participated

therein. At the time of said trial, the said Burnett Wolf-

son was the attorney for Virginia Hawes, also known as

Helyn V. Hawes.

When it appeared from the evidence during the course

of the said trial that the alleged bankrupt, Edna G.

Schwab, was deceased and had died prior to the trial, the

Court inquired of the said Burnett Wolfson whether or

not it was proper to proceed with the said trial, and at that

time the said Burnett Wolfson replied to the inquiry of the



—5—
Court and proceeded with the said trial without making

any objection whatsoever on account of the fact that the

alleged bankrupt was deceased or that no notice had been

given to her heirs or legal representatives.

Upon the trial of the said action, the Court inquired of

the said Burnett Wolfson as to where was the said Vir-

ginia Hawes, also known as Helyn V. Hawes, and the

said Burnett Wolfson replied to the Court at said time

that the said Virginia Hawes, also known as Helyn V.

Hawes, was at Claremont, California, and that he had

notified her of the date of said trial and he did not know

why she was not present.

Thereafter, and subsequent to said trial and the verdict

of the jury, the said Virginia Hawes, also known as

Helyn V. Hawes, was appointed and qualified by the

Superior Court of Los Angeles County, California, as

Special Administratrix of the estate of said Edna G.

Schwab, and thereafter, and on February 3, 1934, the

said Special Administratrix filed in the above entitled pro-

ceeding a motion for a new trial, which said motion was

denied by the Court on May 11, 1935.

Thereafter, and on May 23, 1935, a judgment was

rendered and entered in said proceeding pursuant to said

verdict of the jury adjudging the said Edna G. Schwab a

bankrupt. The said Burnett Wolfson was attorney for

Virginia Hawes, also known as Helyn V. Hawes, upon

her application for appointment as special administratrix

of the estate of Edna G. Schwab. Said Virginia Hawes,

also known as Helyn V. Hawes, is the daughter and heir

at law of Edna G. Schwab.



QUESTIONS PRESENTED.

The sole question in this case is whether or not, after

an involuntary proceeding in bankruptcy has been com-

menced and is pending, and the alleged bankrupt has filed

an answer opposing an adjudication and demanding a jury

trial, and before the trial the alleged bankrupt dies and at

the trial, although the death is called to the lower Court's

attention, and the lower Court refuses to delay the trial

until after a personal representative of the deceased has

been appointed and has had an opportunity to appear in

the bankruptcy proceeding on behalf of the deceased and

the probate estate, an adjudication based upon a verdict

of the jury unfavorable to the deceased is valid.
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ARGUMENT.

(1) The Lack of a Personal Representative of the

Deceased at the Trial Was Fatal.

Section 8 of the Bankruptcy Act provides:

"The death or insanity of a bankrupt shall not

abate the proceedings, but the same shall be conducted

and concluded in the same manner, so far as possible,

as though he had not died or become insane: Pro-

vided, that in case of death the widow and children

shall be entitled to all rights of dower and allowance

fixed by the laws of the State of the bankrupt's

residence."

The word "abate" is defined by Bouvier's Law Dictionary

as follows:

"To throw down, to beat down, destroy, quash."

The Standard Dictionary defines the word:

"To do away with: annul . . ."

It thus appears that Congress intended that a bankruptcy

proceedin^g should survive in spite of the death of the

alleged bankrupt. But we contend that this does not

mean that where an involuntary petition is opposed by the

alleged bankrupt, and thereafter the alleged bankrupt dies

before trial, the trial can go ahead without proper notice

to a personal representative of the deceased bankrupt ap-

pointed by a court of competent jurisdiction.

To proceed against a dead person in the absence of a

personal representative is to have a trial without adver-

saries. The case of Michigan v. Centre Comity Packing

Co. and Shiigart, 264 U. S. 499, 68 L. Ed. 811, 2 A. B.



R. (N. S.) 908, is a case where Shugart, an individual

partner, filed a voluntary petition praying that the partner-

ship and the individual partners be adjudged bankrupts.

This was resisted by the other partners. While the con-

troversy was pending, Shugart died. Thereupon, the other

and opposing partners moved that the proceedings be dis-

missed as to them on the ground that Shugart's petition

abated upon his death. No personal representative of

Shugart was brought into the proceeding, and the Su-

preme Court said:

"As the cases now stand, however, by reason of

his death there is no longer any petitioner seeking

the bankruptcy of the firm or of the partners—no ad-

versary party, in so far as the defendants are

concerned."

The Court then denied the motion to dismiss, suggesting

that a proper personal representative of Shugart appear in

the Court within thirty days if it was desired to continue

the proceeding. California Jurisprudence, Vol. 1, section

35, page 62, states the rule as follows:

"Following the death of a defendant, the court can

regularly take no action nor render a legal judgment

until the substitution of someone to defend the action",

and cites a number of California cases in support of this

rule. In the case of Schulte v. Patterson (C. C. A. 8th),

147 Fed. 509, 17 A. B. R. 99, an involuntary petition was

filed against J. G. Caton who, however, died before the

subpoena was served. At the request of the petitioning

creditors the Court ordered that service be made upon



—9^

the heirs and the proceedings be continued. After service

had been so made, an adjudication was had. Two oppos-

ing creditors appeared. The Court said:

''It is necessary that upon the death of the bank-

rupt before adjudication there should be brought into

the proceedings, by personal or substituted service

as conditions require, those who in law represent his

estate. A bankruptcy proceeding is not a mere per-

sonal action against the bankrupt for the collection of

debts. Its purpose is to impound all of his non-

exempt property, to distribute it equitably among his

creditors and to release him from further liability.

It operates both Hn personam' and 'in rem' and

affects both the personalty and realty. If the bank-

ruptcy proceedings now under review had not super-

vened the personal representatives of Caton would

have succeeded to his personal estate and his heirs to

his realty (at least conditionally, 'Laverty v. Wood-

ward', 16 Iowa 1, 5), and they should therefore have

been made parties and jurisdiction of them obtained

by proper process. Section 955 of the Revised

Statutes (U. S. Rev. St. 1901, P. 697), which pro-

vides for bringing in by 'scire facias' the executor

or administrator of a defendant in any court of the

United States who dies before final judgment, is con-

fined to personal actions. 'Macker's Heirs v. Thomas',

7 Wheat. 530, 5 L. Ed. 515. So far as bankruptcy

proceedings may be considered as in equity and as

involving real property, Equity Rules 56 and 57

authorize the bringing in of parties who should be

present during their continuance (see 'Currell v.
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Villars' (C. C), 72 Fed. 330), but the methods there

provided are not well adapted to the quick moving

machinery which the Act of Congress has authorized

courts of bankruptcy to employ. General Order Z7

,

promulgated by the Supreme Court, applies here. It

provides for the use of the equity rules and the prac-

tice and procedure in cases at law, as nearly as may
be, and authorizes the modification thereof and a

change in the time allowed for return of process, for

appearance and pleadings, etc.

"We are of the opimon that the heirs and personal

representatives of the deceased bankrupt should he

brought in before adjudication, and that in doing so

the court of bankruptcy may after the appropriate

orders frame its process, personal or substituted, in

analogy to the rules prescribed by the Bankruptcy

Act for process to a bankrupt. The subpoenas to

the heirs appearing in the record erroneously indicate

that the purpose of the proceedings is that they be

adjudged to be bankrupt. Again, service was made

upon two of them in Oregon but four days before

their appearance was required in Iowa.

"The order of adjudication is therefore vacated,

and the cause is remanded for further proceedings in

conformity with this opinion."

In Porter v. Adams, 98 Conn. 349, 1 A. B. R. (N. S.)

226, the Court said, at page 232 of 1 A. B. R. (N. S.)

:

''The trial court held that, although the death of

Mary E. Wheeler did not abate the bankruptcy pro-

ceedings, the United States District Court 'zvas with-

out jurisdiction to render a decree adjudging her

bankrupt . . . without any representative of her

estate or other person interested therein having en-

I
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tered or having been ordered or directed to enter

in order to be heard in defense of said petition.' This

conclusion seems to be supported by decisions in the

federal courts. 'Schulte v. Patterson', 17 Am. B. R.

99, 147 Fed. 509, 78 C. C. A. 75. And to be ap-

proved by the textbooks. Black on Bankruptcy, Sec.

178; Brandenburg on Bankruptcy, Sec. di7Sy

In Black on Bankruptcy, section 178, after the author

states that once a petition is filed it does not abate upon

the death of the alleged bankrupt, he goes on to say:

"But thereupon his heirs and personal representa-

tives should be brought in and made parties before

an adjudication."

In Remington on Bankruptcy, volume 1, in the supple-

ment to section 102, the author states:

"It has been said, however, that although the pro-

ceedings do not abate, the court is without jurisdic-

tion to render a decree adjudging a person bankrupt

without any representative of the estate or other per-

son interested therein having entered appearance or

having been ordered to enter appearance in order to

be heard in defense of the petition."

United States Revised Statutes, section 955, as amended

in 1921, being also known as title 28, section 778 of the

United States Code, provides that in any suits in any

court of the United States, when a party dies before final

judgment, the executor or administrator may, in case the

cause of action survives, be brought into the action, and

provides the method for accomplishing that purpose.
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(2) The Authority of the Attorney for the Alleged

Bankrupt Ceased Upon Her Death.

It will undoubtedly be claimed by the appellee that

Burnett Wolfson, the attorney for the alleged bankrupt

who appeared and took part in the trial, had ample au-

thority to act. This contention, however, appears to us

to be without merit. No personal representative had been

appointed at that time and he did not represent any per-

sonal representative. The rule seems to be well settled

that the authority of an attorney ceases upon the death of

his client. In California Jurisprudence, vol. 3, section 40,

page 631, it is stated:

"The authority of an attorney necessarily ceases

with the death of the client, for no one can act for

a dead man. After the death of the client, his attor-

ney therefore becomes a stranger to the proceedings."

A number of citations are there given in support of this

statement, among which is the case of Estate of Baker,

170 Cal 578, 584. It would seem to follow, therefore,

that whatever Burnett Wolfson did at the trial was a

nullity so far as the bankrupt and her estate and her per-

sonal representative subsequently appointed were con-

cerned. He was a stranger to the proceedings.
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Conclusion.

We contend, therefore, that the order of adjudication

in the Court below was a nuHity because the trial pro-

ceeded without the presence of any adversary to the peti-

tioning creditor in that the alleged bankrupt, who was

opposing the adjudication, had died and no personal repre-

sentative had been appointed, and the Court went ahead

in spite of notice of the death and the lack of such per-

sonal representative.

We request that the order of adjudication made by the

lower Court be reversed with directions to reset the case

for trial.

December 1, 1935.

Burnett Wolfson,

Grainger & Hunt,

Attorneys for Appellant.




